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There have always been a lot of doubts whether #ucg as international law
exists or not. An answer to those who questionetkistence of international
law might be that the violation is a form of existe of the international legal
norms. Even if international law is violated thésesomething to violate, and
by such legal rules a scale is provided to meatigréehaviour of the statés.
think the real problem is that the scale itselingertain, it is well illustrated by
the issues related to the international legal ptime of social rights.

The essence of the international legal obligatmimiplement social rights is
captured in Paragraph 1, Article 2 of UN InternaéibCovenant on Economic,
Social and Cultural Rights. According to it eachtstparty undertakes to take
steps to the maximum of its available resource#) wiview of achieving pro-
gressively the full realisation of the rights reosgd in the Covenant. Obvi-
ously, it is not an obligation of result. As Rob&rtRobertson stated, ,maxi-
mum” refers to idealism and ,available” refers mlity? The first provides
teeth to human rights idealism. The second secresy of escape for the
state, because it is not clear how much of theurees should be used for this
purpose. We know from the text of Para 1, Articleh2t the state parties
should provide the resources individually and tgfointernational co-opera-
tion and assistance, but the notion of resourcroisclear enough, as the
travaux préparatoireproves it! What is even more important that there is no

L This article highlights the author’s habilitatitcture.
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guidance how could we decide on how much of theuses is enough for
compliance. The founding fathers of the Covenanbably thought, if a state
ratified the treaty it was a clear sign of havihg hecessary resources for the
implementation, or the leadership was optimistictHe middle of the golden
sixties, under Keynesian economic policy, whenghemanent economic de-
velopment seemed to be eternal, there was a baseefoby step implementa-
tion. Today thanks to monetarist beliefs, and nyabdcause of the effects of
globalisation theZeitgeistis different, more and more questions are raised
about the ability of the state to secure socidhtagoroperly. Danilo Tirk, a
specialrapporteurof the UN, in his analyses raises the questiothasattitude

of the states towards their obligation to implemsattial rights correct, if more
and more states regard themselves as less ablenplyc with them? His
conclusion is not a recommendation to increasedbieurces, — he is realist, —
but he advocates a tolerance towards de facto@adytsuch as the existence of
the grey or black labour markt.

The UN Committee dealing with the supervision af tmplementation of the
Covenant gives a priority to the minimum core adigns arising from the
protected rights. If the Covenant does not prodtdéeast a minimum set of
obligationvis-a-viseach right, it loses it@ison d’etre To compliance the state
should provide evidences to prove that she gawifieis to the minimum set
of obligations and maximum of its resources hasmbesed to satisfy basic
human needs and to provide basic services. Thergssige realisation is
equivalent to the recognition of that the full cdiapce can not be done imme-
diately, states the mentioned UN Economic, Soaidl @ultural Rights Com-
mittee. This phrase provides enough room for then@iitee to consider the
obstacles arising in a stdt®uring the drafting of the Covenant the states de-
clined to provide a competence to come to legaligibg conclusions by the
supervisory body exactly because they were afraich fsuch power of inter-
pretation. To step back, to lower the standargsssible, but the state should
prove that it is justified to refer to such obstscin case of all protected rights
it used maximum of its resources for this purpd@$e Limburg Principlésand

The Realization of Economic, Social and Culturallf®&gSecond Progress Report prepared
by Danilo Tirk, UN Commission on Human Rights, Sub-Gsion on Prevention of
Discrimination and Protection of Minorities, UN Dd€/CN 4/Sub. 2/1991 / pp. 17, 56.
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the Maastricht Guidelinésas non official guidance on the implementation of
internationally protected social rights emphadieg the progressive realisation
requires an immediate start and in the field otdi@m rights having social
context such as to organise freely trade unioims fiot valid. In case of such
rights the obligation implies an immediate full lisation.

The international protection of social rights suférom the problem of effi-
ciency. In this case the efficiency problem of ih&ernational supervisory
mechanism is interrelated with the nature of thégabon arising from the
international norms protecting social rights, tliallty to specify their con-
tent. The essence of the problem is not only therpnetation of uncertain
categories — civil and political rights especialheir restriction clauses also
include such notions — but the lack of universallescThe scale should be
adapted from country to county.

The structure of law in a broad sense can be seenthree storey building,
according to Oscar Schacht€he general values and political aspirations can
be found on the third floor. On the second floa ldw in narrow sense having
internal consistency and a regulatory possibilig fits place. On the ground
floor law can be seen as it actually regulateis the social reality. There are
elevators and staircases between the levels. B @fasternational norms pro-
tecting social rights the efficiency problems eneebgth on second and ground
floors, in conjunction with regulatory capabilityné actual implementation.
Under such conditions the essence of internatiengérvision is not “more”
than guidance and someone could raise dotibta-visthe seriousness of the
values of the third floor.

There is an approach to the supervision over iatemnal protection of social
rights which is called ,violation approach.” ltsaging point is that to conclude
positively on violation -even without further legal consequencestrengthens
the efficiency of the norm. | don’t think this thess right, at least it is not right
if there are such conclusions reached in a greabeu, because such practice
undermines the belief in the reality of implemeistatof the norm. That is the
reason why the UN Committee on Economic, Social @ollural Rights and
the European Committee of Social Rights is carifuhis question. It is also
important to emphasise that the violation apprgarcived to be very useful by
providing an analytical tool on what should be @mntcated if the implementa-

® The Maastricht Guidelines on Violatiasf Economic, Social and Cultural Rightsduman
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10" Oscar Schachter: Towards a Theory of InternatiGiéigation. In: S. M. Schwebel (edJhe
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Force and Efectiveness of International Nor@srman Yearbook of International Lawol.

30, (1987) Berlin, Duncker und Humblot, 1988, p. 23.
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tion reports of the states are under scrutiny. AydR. Chapman correctly
identifies three major things: the implementatiénminimum core obligations,
— remember it is theaison d’etreof the regulation — the discrimination issues,
— they are easier targets — and finally the goventai policy issue§. In the
latest case the objects of analyses are the efferisside effects of govern-
mental reforms in the field of social security, lbieaystem, etc. To draw cor-
rect conclusions it is important to rely on indmat and benchmarks. Two
types of them can be identified, the first groufleas the capability of the
state to perform, the second the achievementseiright of capability. The
first group mainly includes statistical data, thecand data reflecting the
change in the social settings of those who liveaitom of the social ladder,
data reflecting that the government gave prioatyihe implementation of obli-
gations arising from international protection ofisbrights, and data reflecting
the compliance with indicators of a specific socight, for example in case of
right to education availability?,

The implementation does not make mandatory to deckpcial rights into the
constitution, but as the UN Committee stated ingiggaeral commentary, it is
highly important to have domestic framework ledisla. Such framework
legislation can be the main vehicle of the natidngdlementation strategy by
setting the goals, the timeframe, ways and meanssititional responsibility
and if possible, legal remediEsThe problem is the practice. The governments
are frequently reluctant to enact such legislatiath clear goals and time-
frame, because they feel too much obliged by it.

The implementation of certain internationally patesl social rights, — such as
the right to social and health assistance aseimghrined in Paragraph 1, Article
13 of the European Social Charter, and as it waaretl by the European
Committee of Social Rights — requires a securedqutoral right of the indi-

vidual to turn to an independent body or cdbiit.is also important to note that
it does not mean that case should directly be bagretthe text of the Charter
itself. It is enough if the case is based on doimdsgislation aiming the im-

plementation of the above mentioned rihThe recognition of the direct ef-

11 Audrey R. Chapman: A ,Violation Approach” for Moaitng the International Covenant on
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fect of the articles of the European Social Chager slow process, even in the
Netherlands where there is a legal culture to acttepjustifiability of social
rights, it needed lengthy time. In case of the Ublé€hant the reluctance is
bigger, even in cases of freedom type obligatf8riEhat is the reason why
Matthew Craven is right emphasising that the maimcfion of the domestic
application of the Covenant (and of the EuropeaonidbdCharter, we might
add) is a contribution to the interpretation andedepment of the open consti-
tutional and statutory regulatidh.

Although there is a draft protocol on this issueattach to the UN Covenant
under elaboration there is no individual complaigtchanism in the field of the

protection of social rights so far. It is not byadiee, an international body lacks
the assistance provided by lower level legislatiBenchmarks and indicators
are not suitable substitutes of lower level domeelgtgislation. In case of the

European Social Charter there is a protocol onllaative complaint mecha-

nism giving right to submit alleged violations &presentative unions, organi-
sations of employers. Because of the collectiveineadf the complaint there is
better chance to use indicators and benchmarkst isuimportant to note that

the majority of the more than thirty complaintsfao dealt with freedom type

obligations, as child labour, trade union rightd discrimination.

To conclude on the violation of international patten of social rights, it is not
a simple thing because of the uncertain naturén@fabligation arising from
them. It leads to efficiency problems for a certaxtent remedied by the use of
indicators and benchmarks, and in case the calleatiomplaints by the
stronger necessity to conclude more clearly, baitessence of the supervision
remains guidance and constructive dialogue. Thésseto be in harmony with
the main thesis of the New Haven School of intéeonad law, that interna-
tional law should be better understood as a deeisiaking process where
permanently new options have to be made ratherdkaa set of rules simply
waiting for implementatior®

16 Aalt Willem Heringa: Social Rights in the Dutchgé order. Paper presented at the
Conference on Justiciability of Social Righ#srasbourg, 12 — 23 November, 1991. pp. 4-5.
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364.

18 See Stefan Oeter: International Law and Geneystiefhs TheoryGerman Yearbook of Inter-
national Law, Vol. 44, (2001) Berlin, Duncker und Humblot, 2002 83.
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